- JUSTICE MORSCHAUSER’S DECISION IN THE STILLMAN CA

oourt, or porhaps sev-
to matters affocting
all means tune, labor
expandiiore of monoy."
was regarded as a definite Inti-
that yniess one or the
was oonsclous of oomplota
further Hifgutbon  was
le. But the Intimation was modi-
by the further statement: "“The
against tha defendant (Mra
Stllmar) are very serious and mo-
mentous and, i sustalned the connc-
quences would be very sericys to har
futere, even If she should succeed In
Lthe chargea agalnst the
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Stillman's right to make a
defense in acknowledgoed not
for har awn sake but for Lhe in-
her ohildren.

orders that 4ha <hildren
e maintadped as well as ther
in the manner to which they
ol Except for Guy Btill.
court says, they are gid
decide for themselven with
t they widi to live, and
mother’s allewnnce must be sam.
to oare fur them when they are
har.

The Acctmlon ands with an lnpres-
sive assnrtion of tho rights of the buby
.+ daseribed as “one person (n this
oasp so young and Innocent as not
understand what this action la all
and will not undermand wntil
comes to an wge of understanding,
Piaintit s succeasfl aguinst the
abild, the ochid will hoar a staln that
onanot be craned and for which he s
ot responsible.”

Mra. Btillman comes to the dofenss
of Guy and his good name, the Court
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pectod of any mother™ [t in aiso the
duty of the Courl, he adds
In commenting on the decision,
John F. Brannan, of counsel for Mrs,
SHllman sald to-day: “"While T am
not quite patisNod with the eonnael
an there has {wen and will be
axponse In conducting the fu-
ture motlous and the trial, there will
be po appeal on my pusrl” Three
firms of lawyers represent Mra Hull.
men.
Justice Morschausder hns Intimated

lettor of the Inw demanded, nod when | [ Lo to Jo next weel,” 11
by statuty the disgualifentl .n was !h't.l :M ‘:’1’1" a ;';""""ll“?;‘l e

. matlo w n e imhnbition o [
remuved allowing husbond aad wito | 4 of SVl procedire.  (Soc, 8313
to tastify as agalnst sach other and

"I s o debatable question whether !
compelling them to tesiify the pule | fXIUBEE "W W "H' should e recoivard

vammunl

. o upon  plntifs  atidavit  unsooom

Ull obtained and 314 not affac: the patilid by other affidavita Mattars
exclusion of privileged oommunicads | plantift cannet Lestify to on the trial,
tiona belweey Ltho apouses undor  Hhe |

hearing an the merts or spectnl pro-
cooding undey Boe, M1 of the (“de
of vl Provedure e should not e
pormittesd to place In an atfidavit on o n
mation of 1his kind whea the e femi-
aint obijocts, He onhinol tastily to 1he
hapdwriting of the defendnol or of the
eo-reepondent In petlong of *hie Kinad

"“The hughiand o wife in wetions for
divorce foundud on adullary is per-
mitted to teslify to tho marringe or
disprove the allegations of adullery
And 8Soc, NI of the Code did not
but gave the right gonerally ‘to dis-

jeommon law rules, [t s Applicable,
though terminatod by divorve or by
the death of ope of the pariles
“Latters botwwen hustwind and wife
Arv within the protection of the rule,
As are oral sommunications, snd the
| contenila thoreof cannot he  disolosed
unless the privilege 10 waived. (Bow-
man ve. Palriok, 12 Fed. Rop, 383,
Hopkins vs, Grimahaw, 165 11 8 34.)

In the Rowwmnan onse the wite's ad. Brove the pilesationn of adulteary” to
; - mrhirow  thial e allegntion was not

I:’::‘::"‘{""' FIs Soomi s SIUYIN true, and that the dafendunt
om her hovbang rolating L0 could mnot only  deny,  buk  could

mattorm In a Ml in which he was then testify to any faclt or eircumatance
lolersitadd  The adminimmter (n & *Mhin defendant's knowlodgs, eom-
petent and matersl, on Lhe question

splrit of hostility to the hoswband de-
fiverod the letters 1o the olher smide,
which sought to yse thom, and the jer.
ters ware hald priviiegod,

“In the Hopkins case, Mr. Jus: |
tice Gray, delivering the epinien |
of the court, en page 349, said:
‘At scommeon law. upon grounds
of public policy, husband and
wifs (with soma exceptions not
here matarial) were not parmit-
ted. sven by consent, to give evi- |
denca for or againut sach ether, |
or to testify aven after the end- |
ing of the marriage relation by i

ng ta wholther the act ma chargml was
gommittud

ACCUSED MAY TESTIFY IN SELF
DEFENSE.

“ly Biera va. Diers (168 App. Div.
409) i Page 411 the learncd Justice
Melasnnan, P J) sald: “This saoc-
tivn hus bean held to mean thal the
mileged guilly party v not limited to
duenying sapeoificelly the charges of
adultery, but may tedlily e any fact
or cifumetancs within hisn or her
knowledyge, competent and rmiterial,
on the gquostion as to whother the
wol, wma aharged, was commitied,
(Huntley va, HunoUey, 73 Hun., D61
Htevens va Stevens, b4 1D 480 O Haru
v O'Harn, 136 App. Div. 278.°)

“The wlffect of theso declsions (s
munications which took plaee be- thut i order to ‘disprove the allogn-
twesn them while it lasted.’ tion of adultery’ the party oharged

yminy tewtify o facts tonding to deny

“In Millspaugh wva. Potter (62 | ), chinrgos madn, vr Lo prove Ll

death or divoree, te private com-

“na 18 her duty” and “this s ox- |

App. Div. 521), Mr. Justice Bmith

soyght to prove a confession by
the wife to the husband whish i
clearly within the protection of
the statute.'
“Jidee Parker
I P Compiaps
| PaEe IS anid: “The evidotice offervil
ol boave no purpose usoful to the
defoendant wnitsp It 1endod to show
thist during such o copvorsation witl
hop hushand she sald or did, or omit-
ted to may or do semething from
which it might bo inferred that thore

exiatedd  an  unlawful intimacy be-
(twee'n har and Smith’ 1

in Warnar va
(1312 N. Y. I51)

tha

un

| they wern
sald at page 524: ‘Thers it was |

rocured o be commiited
nt by the other parly to
marringe, or that the offansae

been “forgiven and condoned,’ |

or gunniv
1ihno
have

{nnd at page 413 the loarned Justice

sndd: “It in urged by the respondent
that the provisions of Hoctlon A1 are
intended  only to prohibit the hus-
hand ur wife from teatifyiog agsdnnt
the other upon the Issie of miulleryl
i an action for absnlute diveron, |
and thit If othor Ikswues are tondered |
hy the defendant, suoh as ponniv- |
ance, or ooadonation, cither party |
Iniky testify without restraint ugwn
sich Imeuer. We ars unable 1o agres |
with this euntentinn. |

“It In contrary to the plaln read-
ing of the swatute and the language
of the section hiax baen strletly ap-

that & soparale allowance ia to be CONVERSATIONS OF coOupPLES Pllvd by tho eonrtx fn all raded, wo

made lator for John B Mook, guar. |

[ ]

dlan tc Ouy Sullman

Mra. Stulman's attorneys innotunced
that as soon as the alimony order
had bean entersd they would submit
& Dew motion to amend Mra. Stiil-

man's defense by wulloging il\tlrnuﬂ'l

between Mr. Stilbman and a woman |
other than Mre. Lords, whose pame
they have not wseertained.

Rafare: Gleason siid thit no date
had bean fixed for resuming e tuke-
ing of evidence before him !
JUSTICE MORSCHAUER'S DE-

CISION IN FULL. |

The text of Justice Morschouscr's |

. decision follnws: |

*This motion 18 made by the de-
fendant, Anne U Stiliman, for per-!
mission %0 merve an amended answer
and for alimony and counsel feo. The
plalntiff consentod 1o the granting nrl
the order for parmission to serve an |
amended anawer, bul opposcd the |
motion for alimony aund counsel loe.

“Before declding the motion, 1 de¢m
it proper (0 pass upon the aghibita

"Kxhibit "A' The alleged letier
from defendant to plaintiff and the
axhibits ‘B to 'H' Inclusive, ponaist-
ing of letters aliuged Lo have beon
written by the ou-respundent 1o de-
fendant and received by bher and
claimed o liave Leen dolivered wsuh-
sequently W the plaintif.  Thoe de-
fendant objocts to the ure of these
exhiblis by pieintiff. Sectlon A3l ori
the Code of Clivil Procedure providos
as follows:

“Boc. ML When husband nnd
wife pot competent witness; when
competent—s hasand or w'le s
ot competent to testify aeningt
thia other, upon the triul of am
sttiuon, or the hearing upon the
merits of a special  proceed.ag,
founded uwpon an  allegnation of
adultery, exsopt o prove tho mar-
riage or disprove the allegntion of
adultery. However, If upon such
trial or hearing the party agnlast
whom the allegailon of adultury
e mads produces evidance tending
to prove apy of the definsea
thereto mentioned In Seo. 1738 of
this act, the olher party Ia com-
phtent Lo tentily in disprool of apny
such defense. A husband or wife
ahall not bo compelled, or without
the consent af ihe other, If Hv.nk,
allowed to discluose » confidearial
eommnunicution made by onn Lo
the other during marriage.

“Communications and iransactions

betwpen husbiand wod wile were early
recognized ax privileged, and neithor
could be compelled to disclose what
took plaoce belween them and netthor
was & competent wilness Lo teslily us
to such transactions or oomMmUnice-
tions of a confdential nature or in-
duoed by the maerital relution. From
experiencs | waa found (hat far jess
evil would result from the exclusion
of such testimony than from i ad-
mision, It may in individual cases
work hardsbip, bul the destructivn
of gonfidance between a husbaod and
wife would ceuse much misery and
afféot the morriage reiativn. Tuis
rule s founded upun sound public
poliey,
CONFIDENCES OF COUPLES
SHOULD BE PRIVILEGED.
“Those living ln the marringe reln-

tion should not be oompelled or
allowed to bDetray 'the mutusl Lrust
and which such ruation

| ssotion?  Clearly not all communica- |
| Hons made betwoon husband and wife | 1q.

PROTECTED BY STATUTE. !
“A convorsation on such & sulbject |
botwesn husband and wife seoms o

jus te be cloarly within the protee

Lin of the statule |
“Phi. nppollant enlls our attontion
to the docision In Packhurse va Her
dull (110 N. ¥, 386-283) in which
dudige Fawrl, in speaking for the oourld,
said: ‘What are confidentinl oomenu- |
pleations within the meaning of the

winn sdone * * * Thoy are  such
communioitions  an  are  oxpreasly |
fonnfentind, orodich as nive of |

n condidentinl palure or induced by
the muritnl relationa’ I
‘Clearly, the definition given does |
not exelude such o conversalion am
the defendant dealrvd 1o prove from |
the protection of the statule, s na- |
ture wiw not only confdentinl, hnt it
was apparently Induosd by the mar
Hal reintion, for It canpol e aon-
eofved that dueh o tople would have
boan  the ssaject of discussion bot |
far the existence of suoh relation be-
tween the partion [
A farther sl Ly which 1o doter

mine whether o communication la!
vonfidentia!  In sumgesindg by the |
Tenrned Jidge In eharacterizing the

nature of the converaations sought o |
e exciuded In that case  He sald:
They wars amlinary convernallons re
Inting to matters of husiness which |
therg Is mno reason to suappose  Lie |
would have boen unwiiliog ta hald o |
the prescnee of apy person’

“I eannot bo wapposed that borh
husband and wife would have been
willing 1n dimouns such a subject in |
the prostnce of othor  persiis 1
wollld lave congenied o g repetition
of the conversntion hy vither parly to
it, Tia nature, and the relntion of the

"W

partiés forbude the thouht of s
being told 0 othera, and the law
stampetl A with that wil] of <onfi
donee whith the partics in sach n
situntion would feel no occasion 1o
rxact. |

PAIR NOT COMPELLED TO BE
SMIRCH EACH OTHER.

“In Hunover v, Housel (3% Appl |
Thiv, 001 sild Mr. Justios Sewsll on
prge KO CUE im squodly elear that the

Fourt did aot e o exclvding [he AT
fidavit of the wite, or that part of the |

counversstion between Ner o and he
plaintit whileh tended to show thn
the dofandont had bl etiminal in- |
1rreduray with her They ara not
only confdentiid, byt they were ap- |
porently induced by the marital re-

lintlon and clearly within the prohibi
tion of Hection 811 of the Code of
Civil Procedure, wiilch provides tha
‘a husband ar wife shull not he som
potled, or withapt the consent of the
pthyr, U7 living
confldentinl communicalion
one
"““Thure netions not
the charge of adultery
communications were held not
safdentind,  In actions for wllonat.on
wife's affaction peeaf of the (11
atment of the wifo by the husband
ix competenty profane and apus v
language used by him to her | nat n
confidential eomimunication (Milin.

mude hy
frauniind nn
where 1hn
far b

ot

made by & husghamd (o his wife the
sovond night after tha marriage thiat
he did wot love her and had macae ®
miistake In marrying hee,

ment,
ertion,
UNorve vee Laso (136 app. iy
Wald an |ctindy an & proinissery
tiaile by o Mpgsband and wife A
ter was wreitien by the husbiand
his wife o ehroniele his duily
nwnd wtating thet he would seitle with
the pleintll whon he oblaltied
tln woaneys, 11 was held that

sy

lote

iel-
LT

letier woulld Dot g eacivded an a
conthdential gomuuniention
“Tho joarned premiding justice of

ment, Mr Justice Jonks, s0dd on pags
dRG: "The letier In an ordinary oplatie

whorein thwe Dhusbapd wroiles W
wife tu cheonicle the weather, his
datty doinge hin ofarta n And »

summer place fopr the family, and
auch petty matiers, It contalne &

sentance which might be rti-
neat: ‘I wil settle with your thor
just na soon as 1 cun get my

du on

Vdefenne therelo mentioned in Section

Ml defon g

dlowed to disclowe n |

the other during marrjagy’ I

, of
| hh

pangh ve Poticr. supra)
“In Fowler va Fowler, 33 N Y, s
P 746, It was held that deslarations |

which wis |
the beminuing of A course of ol treat-
woas nol A privileged cammuonis !
| Foas
| fraud, and for the

Joringes |

(VR

his; (2 Adol and Bilis, N, 8

far as we Lhave hogn ghlg o And. In

Vulentine vn

Vilentine (8T App., Tiv
1062, It was held srror Lo allow the
wife to teatify against her husband

oipcernine hip property amd neame.
In Dickinson ve. Diekinsan (63 Hun, |
B16Y, it wan held prror 1o permil thao
plalntiff to testify (o the fact of har
rexidenes where Jurisdietional I':u'ln‘
were In leswue  (See wlwo, Finn wva.
Finn 12 Hun, 330; Tavior v Taylor,

123 App. DIv. 2200 Calwell va (0.
well, 14 14, 50 Nudd vx, Pudd, 6%

un- |
IF OFFENSE |§ CONDONED,

PLAINTIFF CAN'T DISPROVE 1T, |

"While the purty oharged could toss
iy Lo foot® tesdhing I deny the
chargwet made, or Lo prove that Lhey
wire procured te e commamitted o
condonoed it by the other purty tn
the marriage, or that the offensos
have been forgiven or condonod, the
pinlatiM by his textimony could not
diaprove 1L The decidlon in the Hlors
oRRG W avercome by o amenidmant
t Soection 88 of the eodde by Chapter
181, Laww of 1014, ns Tollows: ‘How-
evur, A upin aucl Ll or sueh bishr-
Ing the party aguing whom the alle-
gutlon of adultery ‘s mnde produces
ovideute tending Lo prove any of Lhe

1768 of this gt the ather party s oom-

petent o teslily in disprooal of any

Mre. Nichels, in hiy work un Naw

York Practiec, vol 1, p E47, sa'd:
The question an to whothar 4 porsin
Inrompetent to tesatify’ ne n witness
cn make an aMdavit which will he

wonaldeeed, nnd the offent therpof, 18
ulf conwidernble Interest, but no posi-
Hve rule Noaw Bisen id down 0 regird
thereto in this State. 18 has been held
that whore thes teatimony of ithe
Wit Y waould  be incompetent, by
raiaan of its reldting to o tranraction

| Wil deesimid persen, the plaantff©s

AMdnvit g nor plone suMelent to sup- |
ot an injunction and the appaint- |
meat of @ reeciver, aod that o person
Herving a sonlence on ow oconviviion |
ter a felony, ennnot make an am-
davit’ LReterring o Grognry  va,
regory, 33 Buper, O T 1 J amd K, l;'
People ox rel lard v, Ioherison, :til
Wow, 1* 1L )

"I the case of the People ox tt'1|
Lol wupra, on insolvent dobtor was
Alsguinitfived from making an attidavit
o b petition for his dischinrge from
lmprisinment  under  the  Insolvent

lawn, nnd Mr. Justice Laott wud at
paghs Bl and 92 "The disqualification
I8 Wenpral It extends to all canns

wherg the dedsration of the party s
to B et An u Judicinl procoeding for
the purpose of estalilishing or proving
oo Dt and 10 apglies both to widt-
ten and orad evidence. It b= not lim-

ed to testimony or evidepnes on the
trinl of s rEwyen parlos, bl in
terms applivs to all mattors ¢ivil or
ariminul

"The  provision (s Intended as A
rmile of evidesos and ns protoctianp
e the cammunity againgt Lthe peril
uf teatimony Trom o person guality of

s0 'mplying
moral prineijple in
largialnture
prosiunspitton  of
the ebligationn

surh derelietl o

Lhw apinlon of
Lo carry with it L |
i Toli] disrognrd Lo
nf moohlh

InRiv e

pisdsdings A Vary
fmportant n tholr conivguences, ryes
tending, In some cases, Lo the also-

hate disrvgard of debis, and 0 others
litniting partics in the remedics for
their eollvction, and affidavits of the
applleant are reqired, of more or
siringvney, W gaarnd  akalnsg
protection of iLhe
rigtite ol creditors to e afficted by
(NIC 1

PN e, thorefore, bs traeh i not
IO pravon for Mequalifying a pors
sun eonvivied of a felony from k-
ing such an aMdav nd (hemm in o

disquality him foom belng & witnoss

OF Rl of & causy between tind per

NOTIN
e

effect and extent of the diu- |

the Appellsie IHvision In this depart- | ability oreated by the siafute of a

mimilar chiracter in Englund was dis-
cussed and cunpldered In re Hawyer
P, T721), and
it wnas held to extend to an afMdavit
winink had han need o show onyee
Haradnl o rule calling upon another
party o answer ceriain mailers, and
the court vrdered Lhe aMdavil (o be
taken off the files (Aee also in ‘Green-
leaf on Evidonee,” HBecotion 37407

“The wifidavit st be made by .i

| L

y momber of the bar, who will protect |
lutleiwuio s

WITH CREW SINCE
MARCH 22 LAST
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Chief Quartermaster George K.
Wilkinson Was in Command
of the Lost A-5597.

Chiof Quararmaster Goeorge
& Wilkinson, Is In commnnd
of the paval balloon A-5597,

which hus besn missing winos It
Iedft the naval ale atition ot Pen-

sacoln, Fla, March 2 The
balloon owrried o vrew of five
Tt im fenrad that all huve been
lost. Plines and dlrig;ibles are

stitl searching for the lust s
na s,

=T AT —y=—ooo ==t ~ - =

prsen having  personal  knowledge
of the facts and who s legully eom-
potent to tesiify wader onth (Cyo
val. 2, p. B).

“*There are numernis melhoda by
which ' thosg exhibits ‘I3 ta 'K
bu pade competent and proved, bt
not by the testimony of the pleintiff
nr by hils uffidaviy, whers objection
I« made thereta,

EXHIBITS SHOULD NOT BE CON-

SIDERED,
“Tha exhibits should not Le con-
wdered by e upon thin  miotiou.

There wre many stulements in the res
spective ufidavits of plainUfll wod de-
fendunt thut | belleve are not com-

polent In o case of Lhis kind, | did
anl oonsider them on this motion
when | bellsved they viwolated the
LAITS

“The plaintiff presents with his
offidavit the testimony taken at
the hesarings before the learned
referen an te the acts and conduct
of the defendant. She dening these
acts and conduct in her affidavit,
Tha trial s pending and she has
not been examined. The defend-
ant has amended her answer and
charges acia and eonduct upen
the plaintiff of similar character
an ehn?‘vd by him against r,
and such acts are supported by
affidavits of different persons.
Bha doea not seek a divorce but
pleads recrimination against the
defondant as a defense. If the
acts and conduct as gharged
against each other are sustained
neither will be entitled to & de-
aree.

HEeL 1T —When  divoros
althangh adultery proved.  ‘In either
of the following cuasns the plyingir
wWopet entitdod to a divores, although
the adultery 18 established: (sub-
diviglon 4A), whore the plaintiff has
awlmn bean gullly of adultery, undor
suoh  eclircumsiances, that the de-
fendant would have been entitled, If
innoecnt, 10 a divores®

“It these charpes are estab-
lished the plaintif and defend-
ant will find themselves in the
same position as before the com-
mancement of the action, except
that they will have had their day
in court, or perhaps several days,
as to mutters affecting them, and
thin all means tims, labor and
the expenditure of money.

etpted,

“The ehildren must e maintained
and the defendant must bs molne
tained and supporied In & mannor

marreeponding to her rank and poni-
tlon and the fortupe of her husband
We must ok to all the clroimainiwees
af the particular case, in order to
awiard what s fair and just heiween
the partios, for no two cased are ollle,

The charges aguinst the defendant
Are very serfous and momentaus wnd,
It sustained, Lhe conmeguonion would
s very serioun o her futum, even
it shie shogld suoceed in sustaining

the chamres arninat the pialntiff. This |

cass in of greatl imporiance 1o her
It e her right 10 muke a vigomous
effort to mest Lthe proof that may bia
presonted weainst her and to present
her defenes, not only for horself hat
for the Intesvsis of her chiidien

THE PATHETIC SITUATION OF
BABY GUY,

from  thesa gonaiderations,
one ‘pirsdn N Lhie case whio
W owr Young and innocent as boat o
uttderatand  what thiz actim ds all
about, and will pot understand gntil
Le comen (o an sge of suderstinding
If plodntife I suceessful amainst the
chiid, the ohild wil bear & sinan that
cuwnnot be erasksd wnd far which he
le tot respanyible. The pluntiff seeks
to do that which he bolieves I8 hia
duty o himself and his chlildron, The
wadintift having chatlonged the pa
ternity of  the child, the  defundant

Al

comen bo e protection, aod tlw:

defense of s logitimacy,

“rhow Is her duty I abe s right In

her clabmn,  She vigorougly cham-
plons the child's cavee and this Is ex-
peeted from any mother,

“Our luw In Its wisdom provides for

the care and protection of those who !
canput protect themnelves, eapecinlly |

Infants wnd thosa of tender yours
Therv s such an infant |n this case
The infant is made a defendant and
it paternity  in questioned. The
courts are charged with the duty of
prolesting L

“In thip cume the jnfant is repre-
aented by an honormd and eminent

he inlants and g@ve

may |

i s I TALLOON ST £y 0

00T IN WAGES I
* BULDING TRADES

-

4,000 Mechanics in Worcester eeul confersuces huve been hold of
|

and 2,000 in Lawrence
Quit.

20 PER CENT., REDUCTION Huhenvetady  Railway  Company,

General  Electric at Chicago

bullding tradens Ntruck agninst o re

duction of 20 sior aont. in thelr poay
Most of thoe man reportsd on

Joba as usual this mornihg 10 sce If

||hu master buliders had  changed
| thelr minds about making the cut n
!puy offective to.day, and whan ins
.inrnnl by the furemen that the out
]

the

was In affoct they quit and reportod
lenders
£.000

at the headquasiern.  Unlon
report tint hotween 4,000
men have stopped work
SITRINGHIELD. Mass, April 1.—
Bullding trades workmen in thin cily,
Haolvie and
b el »

mnd

CHhitvypses, Groenfivld

wontl on =lrike ratlipr than

Wipe wlicLinms

meny fadiod

oy SE0iY Mk
tas

In Mol oke
to apmar for
efforis linveg

| i ragees
'Ffl’ﬂ'tl\'ﬂ

ahot
Wtk
hyen
The
to-dny

il
l 1.0k
{0
|
s
Wige
roducHs Wages

wd Just

sonde  made
f
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